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&~&ltion for NM3. and that if the Commission seeks modify ot woke this valid 

Until the Commission acts on Alee's Application for Review. the C o m m  should nM 

- 
proo& the Applications? 



f~llohng meipt of mi- notificatioa thu a now licmrsc is ~ n h w  p w &  

ppn of NM3). The Bumu never mentioned In its Later thu it bad mewd Ale's  

in 

for 

for I new tenn ending on ocroba 1 , U ) l O .  By failing to acknowledge its m w d  of 

K " 2 7 1 .  the Bureau is violating A l c c ' S  due pmcus n&U and rho Commiadon'a NICS md 

m-. 
€!!&?!m 

A requut for stay must mbet the fOUr-parI teat set forth in Virginia Petroleum Jobbers 

lLuodation v. FPC: as modified in Washington Merropolilmr Area Trmuir Commirsion v. 

troIi* TOWS? Under this test. &e petitioner must dunonstme: (1) t h ~ t  it ia ~ikcly m prevail on 

the maits; (2) that it will ruffcr imparable hsrm if a stay is not granrcd; (3) &at other interested 

parties will not k harmcd if the suy is granted and (4) that the public intMIt fawm grant of the 

stay.' ThC Commission bdrulcer the four elcments of the tert "in orda to fashion M 

aiminiimtive ~ 6 p o ~ e  on a we-bycase baais."' HOWVCVU. if hcrc is B patticulac~y strong 

showing on OM frua, the Commission will grant a stay "nonnthsbdiag the absence of another 

< 

i 
I 

one of tile 

1. 

Ace ia likely to succecd on the nuxi& of its Application for Review. and therefore it ir in 

best t n h t  ob the Commission to furgo taking action a tbe Applicationr and mainmi0 the 

Llkrlihoudof S~ccess on the M c r i ~  
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f i n a n d  backing to keep its business operamg. Purthctmore. continued Mion on Ihe 

Applications evidently will l a d  to enpimion of Ah' s  STA for K"271 (rhe S A  will e x p h  

t 

! 

60 days b m  w r i m  notice b m  the new licswc).  If A h ' s  STA expiro it will have IO cecuc . 

operatio& A pennlrnmt loas of businus is ixreparablc harm in rhc cycs of the COUM.~' 

I 
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auction payments wil) be held by the govanment while A b  ~~r~tinuer lo litigate ovw its lice= 

for rhe samt facilities. 

1. Public Interest. 

, F i y .  it ir in the public interest fo grant rhir Rcquut for Stay. Following prom 

pnxeduru befoe taking away a licensee's righfs is a hdlmark principle of both the M A  md the 

Act The Wmlus Telecommunicrtionr Buresu has rltcmpted to nvoke Ale's  v d d  rrucwrl 

urthorizati~u without fo l lo~ ing  these p m e d u u ;  the Commission should not this m n g  

by +g action on che pending Applications. Ihcreforr. if ir ID the public intenst and f i r  bah 

to Alee and the applicanrs to p t  thir Request for Stay until the Commrsston .ctr on Alsc'r 

ApptiCr& for Revkw. 

IJudclmon. the notorious NextWave proceeding rhould provide a luson for tbt 

Comsnhion not to conduct an auction rmong h e  appticmu here while Alee is rtill appealing 

mS rcvocuion of its ruthorhation In the NutWave cuc. thc Commission found th.t 

NextWm'a liccnsm had auto.dcrlly canceled rha NutWave failed to d e  timely 

\u lua&nm ' t payments. The Commission chen re-aucboncd NextWave's licascs while appeals 

WQC still pending on tho cmccll~tioo of the liceruu. See Nextwove Personal Communicduns, 

hc. & NaWovc Power P a w n  Inc.. Order on Reconridemrion. 15 Pcc Rcd 17500 (2000). 

Oa hum 30.2001. rbe US. Coun of AppLs for the D.C. Circuit held that the Commission 

1 

! 

should not hvt? cancelled NextWave's awhoriutions. NutWave Personal C o w .  I n c  v. FCC. 

254 P M  130 @.C. Cir. 2001). The successful bidden in the mawtion paid more than $3 billion 
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1 In tbe M a w  of 

- 
Alee cellular Communicdon6 CAIce'?. by lu aaorneyq pursuant to S d o n  1.115 of 



. -7, 
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the Commission's den,  including the rule that pmhibiud partial senlnnents unong nonwinliae 

RSA applicants. In 1991. the ]Bunau designated for hearing d of the applications and licenses, 

including Alee'r liccllsc, of thoec who had participated UI &e nsk-sharing agreement at the tim 

appticarioM w a s  fild' In addition, the Burcur wdutd Alee fo show cause why its liccnsc 

ahodd not be revoked for dm ownaship and lack-oftandor allegations. 

- - 

The Commiraion ulrirmtely concluded that the rirk Sharing agrement WM not a baris for 

dcnid of &e Algreg Proccodiog applidonz or for the nvacetion of licenses, including Alee's 

NM3 license. In addition. the Commiaclion determiacd that Nee's violation of tht alien 



appernd 011 public notice on D&cmbcr 13, u)oo (copy attached hento as Attachment C). 
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indepeaht of Ale's initial lianrre and the Commistion'r revocation thmf, k a u e  when me 

Bureau granted the mewal.  i t  p W  no conditions cn io action. No Commission pzudcnt 

sukee~r that an ununrditiond renewal authoritdon automatically is revoked if a prior 

nvocatirion of an initial license. on appeal at the rime of m e w d .  k o m w  "final" after the 

renewal grant. The Bureau cannot simply ignore an suthorizauoa chat became final and waa not 

subject Lo any conditions. The mewd effectively acts as a MW I I W M ~ .  In orda to revoke that 

valid lieerue. an entirely new revocation p r m  must bcgio. 

Ihe very tuma ofthe Act mrLC itclurtha aliceruce i i  granted an puthorizntion only frr 

the tcnn of that authorization and that my new grant, whetha by renewal or othem'k. is a I 

- 4 -  
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’ limitedto a maximum of thrra ytsn’ h t i o n ,  may be revoked. and need nol bs rcncwtd Thus 

ChSrmcIs pn~entIy occupied main free for a new assignment to mother k- in the 
’ interest Of the fi6tening public.” 309 U.S. 470,475 (1940). 

By ignoring it3 action renewing Net’s license. the Burew is awqting u) revoke a 

licensewitbut meeting ita own procedures for license rcvoc.tion and rhc procedures set forth in 

rhc A W t r a f k  M U r e  Ad (“UP)- Ihe APA mat ‘Vie Withdrrwrl, bUSFWSiOn, 

xwocatbn, or annubent of a license is lawful only if, before the institution of agency 

procccdlngs thcrwf, the licensee has been given - (1) notm by the agency in writing of the facts. 

a which may wanant the action: and (2)opporrUnity to demon- or achieve 

~ p f i ~ o e  with all lawful rtquircmcnts.“ 5 U.S.C 8 SSS(c)(l)-(Z). Section 312(c) of the 

. 

Communicationt Act ~tatcs that ‘ybleforc revoking a license or permit . .. che Cornmimion shall 

sem upon the licensee. parnittee, or person involved an order to show cause why an order of 

rcvocstjon ... abould liot be issued.”’ By not giving Alee the proper notice and an opportunity to 

rcqond t~ the rcvocudon of io renewal license, the Bmau is violating Section 312 of &e M 

and S d b n  558(c) of the APA. 

The Comxnksion has recognized the wod to give a licensee proper notice and 

w t y  to mapond when modifying a liccnse. an action far lesr hsmh than revocation. Poa 

uamplt, &e Wmless Te- ’cations Bunau ruthotid Grand Trunlr Wcstcm Railroad 

’ 47 US.C 1 31%~); sec nlso 47 C P k  f P  1.91.1.92 
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ignore its accion. kylresd the Commiuion must provide the ncipient of the authorhition with 

notice of what the Co&&m intcnds to do and ea oppoaunity to mpond. zhe Bureau’s M a y  

30. 2002 Lmcr doas not even mention the Bureau’s grant of MP renewal application for 

K “ n l .  
7 d 
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KNKNnl. If the Commission decides to go fwkr and rttempt to modify or revoke such 

authorhtion, it first must provide Alee with rpprnprirte notict md an oppommity to 
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0 
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G .  
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0 
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WWC HOLDING W.. INC. 
Dokon CdMV syrtanr. Ins. 

R M G  
R M G  

ACCNEWYORKIJCENSEIUC 
ACC NEW YORK UCENS€ t LLC 
ACC MINNESOTA LICENSE U C  
ACC Mbmwob Ugnrre U C  
w e l d  covpy c.lulor. Inc. 
Ala1 WlRELESS BERMCES OF WASHINQTON. INC. 
N.E cOloRAD0 CEUULAR. INC. 
plk.canmaks(bnr W.u It, hc 
PRICE COMMUNICATIONS WRELESS V. INC. 
ALEE C E U W  COMMUNICATIONS 
CqNCHO CELLULAR TEL€PHONE GO.. INC. 

R M O  
R M G  

R M . G  
R M G  
R M C  
R M Q  
RO G :  
RO G 
RO G 
RO 3 
WD W . 
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S u p p k m  to the Application for Review it filed with the Commission on Juty 1,2002 

. .. 



W s  renewal application for -71 in Decemba 2Mlo a d  that the expiration date for 
.. 

by tbrp renewal became official Commission actions bauue of their inclusion in the 

commission’s VLS database. krdtus those dam evidently h v e  remained in the ULS databaa 

official a t c o r d  for more than 18 months. 

A further point: Alee poimed out in ia Application for Review that thc new authorization 

the Bmanu issued upon grant of Mae’s mcwd application in Dsctmba 2OOO included no 

1 

condition with r r g d  to the then-pending Algng proceeding. A copy of that authorization is 

attached hereto. Note that it doem contain the normal conditions thc B w u  regulady includes 

with tuch . U t h O ~ ~ ,  but no spacial condition with mgacd to tbe Ai-g RocKding. 
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